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1; The Appellant has preferred this Appeal under section 26 of the

Prevention of Money Laundering Act, 2002 (hereinafter referred to as Act).
against the order dated 14t February, 2013 passed by the Director, FIU—.
IND in original Number 1/Dir/FIU-IND/2013 holding that the appellant
has failed to comply with Section 12 of the PMLA and the rules made
thereunder by not filing CTRs in respect of 2697 cash transactions
mentioned in show cause notice dated 13t June, 2011 which took place

over the period 15t April, 2006 up to 30t Nzwember, 2010. The Director,



however, took a lenient view on account of implementation of Act and
because the failure had been admitted by the appellant and therefore,
impose the minimum penalty of Rs. 10,000 each for 2697 cash

transactions which were not reported and thus imposing a penalty of Rs.

2,69,70,000/-
2: The appellant has filed the above noted appeal contending inter
alia:

2.1. That the Appellant is a company, known as Muthoot Finance
Limited, incorporated under the Companies Act, 1956 having its
registered office at Muthoot Buildings, P.B. No.11, Kozhencherry

689641 and its Head office at Muthoot Chambers, Opp. Saritha Theatre
Complex, Banerji Road, Ernakulam - 682 018 and its Corporate office
(North) at Muthoot Towers — Alaknanda, New Delhi - 110019. The
Appellant Company is working as a Non-Banking Financial Institution
(NBFC) under Licence from the Reserve Bank of India and carrying on
the business of providing financial solutions to its customers primarily

by grant of financial loan against pledging of gold ornaments as security.

2.2. That by letter bearing F. No. 9-69/2010-FIU-IND dated 14-09-2010
issued in the name of the Appellant Company, the details of all cash
transactions of the value of Rs. 10 lakhs and above in a month for the
P‘inz‘;{ncial Year 2009-2010 and also for the first quarter of Financial Year
2010-2011 were called by the Additional Director of FIU. He also required
the appellant to submit Cash Transaction Reports (CTRs) of this period.
The appellant company vide its letter dated 21-09-2010 requested for
condonation of the omission in fur‘hishing CTRs and the required
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information was allegedly submitted by th‘e appellant vide letter dated
14-10-2010. The appellant further alleged that further queries were
raised by the Additional Director vide letter dated 02-11-2010 which
were allegedly replied vide letters dated 13-11-2010; 15-11-2010; 20-11-
2010 and 6-12-2010 again with request to condone the delay in

submitting the CTRs.

2.3. The appellant further alleged that the company received a notice
dated 13-06-2011 issued by the Director, FIU-India reiterating that there
were omissions in furnishing details of cash transactions and CTRs for
the period from 01-04-2006 to 30-11-2010 involving 2697 transactions
of Rs. 10 lakhs and above. The appellant was directed to show cause as
to why fine u/s 13 of Prevention of Money Laundering Act 2002 (PMLA or

the Act) should not be levied on the appellant.

2.4. That the appellant filed another reply dated 07-07-2011 requesting
that the lapse was inadvertent and not deliberate. The appellant again
requested for condonation of the mistake. The appellant alleged that it
believed that the matter had been closed by FIU. However, after a gap of
more than seven months, a letter dated 08-02-2012 was received by the
appellant company from the Deputy Director, FIU-India granting an
opportunity for personal hearing to the appellant company. Hearing was
given to the Appellant on 12-02-2012. Thereafter, personal hearing was

given to the appellant on 28-02-2012 before the Director, FIU-India.

5. The Appellant alleged that it glarified all queries raised by the

Director, FIU-India. The appecllant company also filed a letter dated
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23-03-2012 reiterating their submissions and request to condone the
delay in filing the CTRs. However a draft order was served on the
appellant along with a proposed action vide letter dated 23-10-2012
granting an opportunity of defense to the appellant company. The
appellant company, in compliance of the said letter, filed a detailed letter
dated 24-11-2012 with a request for final personal hearing and to
condone the delay in filing the CTRs. Accordingly a letter was received by
the appellant company from Additional Director, FIU-India and a date for
personal hearing was fixed for 17.12.2012. At the time of personal
hearing, the entire defense of the Appellant Company was allegedly again

explained.

2.6. According to the appellant that the PMLA was amended by PML
(Amendment) Act 2012 with effect from 03.01.2013. The amendment was
regarding quantum and type of action that could be invoked by the
Director u/s 13. According to the appellant the scope was enlarged to
permit even issue of warning in writing or to issue directions for

compliance of specific instructions to close the proceedings.

2.7. The appellant has contended that the respondent, however,
ignored the pleas of the appellant for a lenient view and levied the fine of
Rs. 2,69,70,000/- vide the impugned order dated 14-02-2013. The plea
of the appellant is that the judgments of Supreme Court as reported in
AIR 1963 SC 1618 and in AIR 1977 SC 1516 has been misinterpreted by

the respondent and the impugned order was passed.
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2.8. According to the appellant the respondent wrongly interpreted the
term “failure” so as to treat each of the entries as a failure attracting the
provisions of the PMLA ignoring the fact that the law has prescribed filing
of one return for each month, called the CTR (Cash Transaction Report).
The allegation of the appellant is also that the respondent has ignored
Rule 3(2) of the Prevention of Money Laundering Rules 2005 which
prescribes slabs for payment of appeal fee. The rule fixes a maximum fee
payable for filing of appeal at Rs. 5,000 for fine up to Rs. 1,00,000. The
rule does not contemplate a levy of a higher fine and therefore has not
Contémplated appeal fee slab for a higher fine. The contention of the
Appellant is that the respondent has far exceeded his authority in levying

fine of Rs. 2,69,70,000/-.

3 Aggrieved by the impugned order imposing the penalty of Rs.
2,69,70,000/- the appellant has filed the above noted appeal contending
inter alia that the respondent has exceeded its authority in imposing a
fine of Rs. 2,69,70,000/- especially in view of amendment to section 13
of the Act. The plea of the Appellant is that the respondent has not given
any reasons fqr ignoring the sub section (a) of the amended section 13 of
the Act which cdntemplates that a warning can be given tol ensure
compliance without levy of financial penalty. According to the Appellant,
the respondent could not rely on AIR 1963 SC 1618 and AIR 1977 SC

1516 while passing the impugned order.

4. The plea of the appellant is that in the absence of definition of
failure in the statute, the fine imposed vide the impugned order could

¢
have been one failure for delay in submission of CTRs for the entire
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period instead of treating each individual transaction as a separate
failure, attracting penal provisions for failure and thereby imposing the
fine of more than Rs. 2.69 crores in the impugned order. Further plea of
the appellant is that submission of CTR being in the nature of monthly
compliance, any failure in submitting CTR cannot be treated as failure by
way of each individual transaction. The impugned order in the
circumstances is alleged to be based on presumptions, conjectures and

surmises and is bad in the eyes of law and is liable to be set aside.

5,- The plea of the appellant is that the appellant has not been
imputed with any other non-compliance under section 12 of the Act and
no concealment or misrepresentation has been imputed against the
appellant. The appellant has also relied on the decision of this Tribunal
in the cases of Bombay Mercantile Bank; Allahabad Bank and Union
Bank. In the circumstances, it is prayed that the impugned order be set

aside and the penalty levied on the appellant be waived.

6. The respondent had noticed the obligation of the Financial
Institution in view of Rules 3, 4, 7, 8 & 9 of the Prevention of Money
Laundering (Maintenance of Records) Rules, 2005 (hereinafter referred
to as the ‘Rules’) and section 12 of the Act to maintain records and .
fgrnish to Director, Financial Intelligence Unit-India (hereinafter referred :
to as ‘Director, FIU-IND’), information relating to Cash transactions,
Suspicious transactions and Counterfeit currency transactions, as
prescribed. Rule 3 of the Rules specifies the transactions in respect of

which the information should be furnished to Director, FIU-IND and

&

FPA-PMLA-457/DLI/2013 Page 6 of 28



Rules 7 & 8 prescribe the procedure and manner of furnishing such

information.

6.1. The respondent held that it had come to its notice that the
Appellant had been transacting in cash but no Cash Transaction Reports
(CTRs) as prescribed were filed. The Appellant was asked vide
respondent’s letter No. 9-69/2010-FIU-IND dated 14th September, 2010
to furnish details of Cash transactions of Rs. 10 lakh and above during
the period 1st April, 2009 to 30th June, 2010. The Appellant admitted
his failure vide letter dated 21st September, 2010 to submit the required
CTRs and requested for condonation. Appellant had also sought more
time for submission of information called by respondent. The Appellant
had submitted particulars of 1063 transactions of loans of more than Rs.
10 lakhs in cash during the period 1st April, 2009 to 30th June, 2010.
Appellant had also filed particulars of cash transaction for the period
1.07.2009 to 30.09.20010 by letter dated 13.11.2010. Later on vide
letters dated 15th November, 2010, 20th November, 2010 and 6th
December, 2010, Appellant provided further information in respect of
cash transactions in excess of Rs. 10 lakh that took place during
1.4.2006 to 31.3.2009. Electronic data was also furnished on 5th
Jangary 2011 of cash transactions for the period 1.4.2006 to 30.11.2010

on a Compact Disc to the respondent.

6.2. The respondent also considered RBI Master Circular No. DNBS
(PD)CC No. 152/03.10.42/2009-10 dated 1st July, 2009 which
prescribes the requirement of filing of CTRs and the format for filing of

h CTRs. Since the appellant had failed to file CTRs for 2697




transactions, a show cause notice dated 136.2011 asking appellant as to
why penalty should not be levied on them under Section 13 of the Act for
failure to comply with provisions of Section 12 of the Act read with Rules
3, 7 & 8 of the Rules in failing to report CTRs to Director, FIU-IND in
respect of 2697 transactions in excess of Rs. 10 lakhs that took place
over the period 1.4.2006 to 30.11.2010 was given. A reply dated 7th
July, 2011 was filed by the Appellant seeking apology for the delay in
filing the CTRs and requested for condoning the delay, stating it to be an
un—iﬁtentional and bona-fide mistake. An opportunity for personal
hearing was also granted to the Appellant vide letter No. 9-69/2010-FIU-
IND dated 8th February, 2012. The hearing took place on 28th February,
2012 at 3.00 PM and was attended by Shri K.R. Bijimon, Chief General
Manager, authorized by the Appellant along with Shri Rakesh Mehra,
AGM and Shri P.K. Gopan, SFM. Written submission was also filed
admitting the failure to file Cash Transaction Reports (CTRs), and
condonation of the mistake was sought on the ground that it was

unintentional and inadvertent.

6.3. The appellant had also pleaded that the information on CTRs was
received by the Head Office of the Appellant from the branches but was
not filed with respondent due to failure of the Principal Officer. The
Appellant had also contended that CTRs in respect of other two firms of
the Appellant Group, namely, Muthoot Vehicle and Asset Finance
Limited and Muthoot Exchange Company Pvt. Ltd. were however, filed.
The appellant also admitted that their internal review system failure to

&£

detectnon-filing of CTRs.




6.4. The respondent had also noticed that as per information given by
Appellant on 5th Jan., 2011, 2697 Cash transactions in excess of Rs. 10
lakh had taken place between 1.4.2006 and 30.11.2010. But as per their
letter dated 13th July, 2011, there were 8,494 cash transactions in
excess of Rs. 10 lakh during the same period. Explanation for this
anomaly given by the Appellant was that the appellant had not
incorporated integrally connected transactions adding up to in excess of

Rs. 10 lakh while giving information on 5.1.2011. The appellant had

essentially contended:

(a) PMLA being a new legislation, it took some time for
Muthoot to put in place the required systems.

(b) The fact of non-compliance was admitted, stating
further that reports were being filed regularly from
March 2011 onwards.

(c) There was no intention of non-compliance.

(d) Due to lack of understanding regarding the type of
transactions to be reported, the integrally connected
transactions meeting the stipulated threshold of Rs.
10 lakh during the period 1.4.2006 to 30.11.2010
were not reported but the position was rectified in
later submissions.

7. Considering the pleas and contentions of the appellant, the .

respondent decided,

(1) Whether Muthoot failed to comply with Section 12 of the Act
requiring furnishing of prescribed information to Director, FIU-
IND and, if so,

(ii) the quantum of fine to be _’levied under Section 13 of the Act for

each failure to comply with obligations as per Section 12 of the

Act.




8. The appellant had also raised the following pleas before the
respondent which has been decided by the impugned order. The

Appellant had raised the following pleas:

(i) there was absence of principles governing the levy of a fine or
penalty such as intent, any blatant disregard of law, wanton

negligence or lack of due diligence and reasonable cause;

(ii) rule of limitation applies as proceedings had been taken up

beyond reasonable time;

(1) quantum of penalty @ Rs. 10,000/- for each transaction was
unreasonable, as Section 13 of the Act refers to fine ‘for each
failure” which should be related to Muthoot’s obligation to file

monthly CTR returns;

(iv) in the absence of available precedence u/s 13(2) of the Act for
determining the quantum of fine, the general law regarding
penalties, as applied in fiscal and economic legislation such as
the IT Act, the SEBI Act and RBI Act and other allied
legislations as pronounced by the Apex Court and other judicial

authority should be followed,;

(v) in view of proposed amendments in the Act, fine should be
imposed as a last resort after exhausting remedies being

provided therein.

s After considering the pleas and the law relied on by the Appellant
who had been referred to as "Muthoot’, the respondent by the impugned :

order dated 14th February, 2013 has held as under:

e By its own admission, Muthoot has failed to comply with its
obligations to file CTRs undér Section 12 of the PMLA and Rules

made thereunder. Ignorance of law, lack of resources and
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negligence of employees etc., as cited by Muthoot, are not valid

reasons for non-compliance.

PMLA and the Rules made thereunder have prescribed time limit
for reporting transactions i.e. Cash Transaction Reports (CTRs),
Suspicious Transaction Reports (STRs) and Counterfeit Currency
Reports (CCRs). Timely submission of reports is crucial for
effectively combating money laundering, terrorist financing, tax
evasion, security threats and other grave crimes. As time is of
essence in such cases, late submission of reports is also a violation

of law as much as the non-submission.

While it is a fact that the Rules prescribe submission of CTRs
monthly, the primary obligation is to furnish the report (CTR) in
respect of each transaction that falls within the purview of Section
of 12 of the PMLA read with Rule 8 of the Rules. Thus, the “failure”
in terms of Section 13 of the PMLA relates to failure to file a report
in respect of each transaction, and not the failure to file one

monthly CTR.

The culpability of Muthoot is evident in view of Muthoot’s
admission that CTRs were being filed for other group companies
and the fact that the CTRs in respect of the noticee company viz.,
Muthoot Finance Ltd. were filed only after the failure was pointed
out by FIU-IND.

Muthoot never voluntarily filed the reports, before the failures

were pointed out by the FIU-IND.

The argument of the Muthoot that the use of term ‘may’ and not
“shall” with regard to the Director, FIU-IND’s authority to levy a-'_
fine under section 13(2) of PMLA indicates that it is not mandatory,
is not acceptable. The word ‘may’ is capable of meaning ‘must’ or
‘shall’ in light of the context; where discretion is conferred upon a
public authority, coupled with an obligation, the word ‘may’
denoting discretion should ge construed to mean command. (AIR
1963 _SC 1618 Textile Commission vs. Sagar Textile Mills, AIR
077 8C 1516, 1517).



* Muthoot’s argument that fine can bs imposed under Section 13 (2)
(d) as a last resort after exhausting other available persuasive
remedies proposed in clauses (a) to (c) of the amended section 13(2)
of PMLA, is not acceptable as the non-compliance and the
associated sanctions have to be adjudicated under the law in force

at the time of adjudication.

* Muthoot’s plea that the proceedings are barred by limitation is not
tenable as the PMLA does not stipulate a time-limit for initiation of
proceedings for non-compliance. On the other hand, sufficient
time and opportunity has been given to Muthoot at every stage of
the adjudication proceedings to present its defense in accordance

with the principles of natural justice.

e The case laws cited by Muthoot are not applicable or germane to
the current case, as this adjudication is being made after full
consideration given to the facts and circumstances of the case,
after following the principles of natural justice and giving full

opportunity to Muthoot (the notice) to present its defense

10. In reply to the pleas and contentions raised in the present appeal,
the respondent has reiterated the reasons as given in the impugned

order dated 14th February, 2013.

11. This Tribunal has heard the learned counsel for the parties and
has perused the pleadings and submissions made by the parties. The
plea of the appellant that the provision of amended act will be applicable
in the case of the appellant cannot be accepted. The amendment to the
Act came into force on 15.02.2013 and not on 03.01.2013. The plea of
the Appellant that the penalty can be imposed, even under the amended
Act after exhausting other sanctions as contemplated under section 13

(2)ef the Act cannot be accepted. The respondent has wide discretion to
L]




impose the sanctions as contemplated under Section 13 (2) of the Act. No
malafide has been attributed to the respondent. The Act contemplates
that sanctions deemed appropriate can be imposed by the respondent as
(a) issue a warning, or (b) direct such reporting entity or its designated
director on the Board or any of its employees, to comply with specific
instructions; or (c) direct such reporting entity or its designated director
on the Board or any of its employees, to send reports at such interval as
may be prescribed on the measures it is taking and or (d) by an order,
im.pose a monetary penalty on such reporting entity or its designated
director on the Board or any of its employees, which shall not be less
than ten thousand rupees but may extend to one lakh rupees for each
failure. From the perusal of the scheme of the Act, it cannot be inferred
that before imposing penalty other sanctions have to be resorted to by
the respondent. If the discretion has been given to the respondent to
impose certain sanctions, the same cannot be restricted in a manner as
has been alleged by the appellant, unless imposition of sanction is
tainted by malafide or is a colorable exercise of power by the respondent.
All the pleas and contentions of the appellant have been considered. The
Appellant cannot contend successfully that before imposing penalty, the
respondent should have resorted to other sanctions as given in the .
amended sections of the Act which will not be applicable to the appellant.
The respondent has also imposed minimum penalty for every violation:
and has exercised discretion without any malafide or in colorable
exercise of discretion. In these circumstances, the Appellate Tribunal will i
have limited jurisdiction and will not substitute its inferences with that

£
of the respondent in the present facts and circumstances of the case.




12.  What will be the scope and exten{ of the power enjoyed by the
Appellate Tribunal in interfering with a detailed order which is passed in
exercise of discretion by the Statutory Authority and to reverse it in the
facts and circumstances? In our considered opinion the Appellate
Tribunal exercises a statutory power which is limited, qua an order
passed in discretion. It is now well settled that if the discretion exercised
in passing the order is sound and judicial, according consideration to all
available material on record, conforming to the well established
prihciples governing the passing of a discretionary order and the order
does not result in any miscarriage of justice, the Appellate Tribunal
would have no scope to exercise its power to reverse the order under
appeal even if it has contrary view in the matter. The extent of power of
the appellate Court was enumerated by the House of Lords in Evans Vs

Bartlam, (1937) 2 All E.R.654 which is extracted for reference:

“It is clear that the Court of Appeal should not
interfere with the discretion of a judge acting within
his jurisdiction unless the court is clearly satisfied
that he was wrong. But the court is not entitled
simply to say that if the judge had jurisdiction and
had all the facts before him, the Court of Appeal
cannot review his order unless he is shown to have
applied a wrong principle. The court must if
necessary examine anew the relevant facts and
circumstances in order to exercise a discretion by
way of review which may reverse or vary the order.”

Lord Atkin crystallised the position by rephrasing it thus:-

“Appellate jurisdiction is always statutory; there is
in the statute no restriction upon the jurisdiction of
the Court of Appeal; and while the appellate Court in
the exercise of its appellate power is no doubt
entirely justified in saying that normally it will not
interfere with the exeraise of the judge's discretion

cept on grounds of law, yet if it sees that no other
grounds the decision will result in injustice being
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done it has both the power and the duty to remedy
it.”

In another matter Charles Osenton & Co Vs. Johnston, 1941 (2)

Aller 245, which was a case of breach of contract where one of the

questions involved was whether an order passed in exercise of discretion

could be interfered with in an Appeal. It was held:-

13.

The Printers Pvt. Ltd. Vs. Pothan Joseph, AIR 1960 SC 1156

“The law as to the reversal by a Court of Appeal of
an order made by the judge below in the exercise of
his discretion is well-established, and any difficulty
which arises is due only to the application of well-
settled principles in an individual case. The
appellate - tribunal is not at liberty merely to
substitute its own exercise of discretion for the
discretion already exercised by the judge. In other
words, appellate authorities ought not to reverse the
order merely because they would themselves have
exercised the original discretion, had it attached to
them, in a different way. If, however, the appellate
tribunal reaches the clear conclusion that there has
been a wrongful exercise of discretion, in that no
weight, or no sufficient weight, has been given to
relevant consideration such as those urged before us
by the appellant, then the reversal of the order on
appeal may be justified.”

The Apex Court also relying on these principles followed them in

and

Wander Ltd. Vs. Antox India Pvt. Ltd, 1990 (Supp) SCC 727. In Printers

Pvt. Ltd (supra) it was held:-

“Where the discretion vested in the court under
Section 34 has been exercised by the trial court the
appellate court should be slow to interfere with the
exercise of the said discretion. In dealing with the
matter raised before it at the appellate stage the
appellate court would normally not be justified in
interfering with the exercise of discretion under
appeal solely, on the ground that if it had considered
the matter at the trial stage it would have come to a
ry conclusion. If the discretion has been
exercised by the trial court readonably and in a
judicial manner the fact that the appellate court




